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Marco Botta J% Klaus Wiedemann F58EEEEARE (Court of Justice of the
European Union » % CIEU ) {F Asnef-Equifax ZEfZRZEAVEIRL - FEEHAZE & CJEU
MIEB T ~ THEE RS EBBA A G HIRS B A FERVEIL ARG - BFE ST
AT A BIRE N B EEN > ML SR EBA S EBLEETE -

5% United States Congress, House of Representative & Committee on the Judiciary, supra note 41, at 42.

55 Digital Competition Expert Panel (UK), Unlocking Digital Competition: Report of the Digital

Competition Expert Panel, para. 1.128 (2019); United States Congress, House of Representative &

Committee on the Judiciary, id. at 43.

* Maurice E. Stucke, supra note 46, at 280. 484 (i FF 2 il FA £ AR A A 44008 0 0k 60 3t 00 VR 73
G FR AR E (B AN Bk - SE4ERS = A e - DURE )22 R stk ess =77 AR
{E A FIFE RREE - #5 DA E B2 HUAE R AR S » Stacy-Ann Elvy, “Paying for Privacy and the Personal
Data Economy,” 117(6) Columbia Law Review, 1391 (2017).

57 Marco Botta & Klaus Wiedemann, “The Interaction of EU Competition, Consumer, and Data

Protection Law in the Digital Economy: The Regulatory Dilemma in the Facebook Odyssey,” 64(3)
Antitrust Bulletin, 436 (2019).
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Erika M. Douglas 7388 BLFE AN 7 2 [ S E A RE S IR AVamBE o AT 0l 138
(Separatist) ** » {EFIEEIGERI IR ENEE - AR BERE ST
BB EHRA R TS RCRNT R BT BAERIE EE A% EE
(informed choice ) FeFERAGHHHARY » S & F DARECRH B8 B FEHEAY B F i mEl
AR 38 5 v e e e ™

Q)RR BB A Z N B R A 28

PrinAvIRE HEEA RSN - B ERBAES AT R A0S —E R IR AR
BEFLAN AT I8 » R S RS TS E BRI | (consumer welfare
standard ) 7 JEFZERCERL » ERAATEE FEELETE K E(L » SR BHRAERS 4
TTHIER e R A AR e - IR FA DR R BRAT R M S e -

Katharine Kemp #5 H#SE# FA M E B R 2 S BAAEESR R T IEEEH
f& ; (non-economic objective) » {ETTI AL AP bR HAI AL H fEfnE >~y -
Kemp IiFRaE IR RERS] > AE LB " TBURL,  (subjective
preference ) 3RRH » B (H(E Y2 & B TR TR -

BIVTE » HeERERL ATIFE Rt 35 HIETHY 28 (parameter ) EG4EE ( dimension )
Z— RGN Rt R A E BN R T e EE A ERRERE - [FIRE S TR IN o]
RER R EAFEAL I B E R MEA N EENEH HEERE - 52 RIENELE
B FE T HIEAL B R e B e

* Id. at 653.

% Erika M. Douglas, supra note 5, at 653; Maurcen K. Ohlhausen & Alexander P. Okuliar,
“Competition, Consumer Protection, and the Right [Approach] to Privacy,” 80 Antitrust Law Journal,
154 (2015). G S5 fEH CIEU £ Asnef-Equifax ZEFTREEAVERL - FEEHR RRelis 05 - JHE
F IR A BRI A GIB KA [F] B ARV I ASIBOR IR - S RE S IEMR 5 R B AR &
FreaAl] AR R B E R E AN Z R ERFLEE TRy » Marco Botta & Klaus Wiedemann, supra
note 57, at 436.

6 Erika M. Douglas, id. at 653; Maureen K. Ohlhausen & Alexander P. Okuliar, id. at 155.

1 Brika M. Douglas, id.

62 Katharine Kemp, “Concealed Data Practices and Competition Law: Why Privacy Matters,” /6(2-3)
European Competition Journal, 631 (2020).

% Id. at 630-631.

% 1d.




14

I
+
N
4

x B F A

2 BB S AR

SALES AT FBUE T - B R R T E TR N EEAE A Z BRAL
T55E HBfR# - CIJEU 1£ 2006 4 C-238/05 Asnef-Equifax®Z&rhgH " {Tal 3 R {H N\ &
BEARSBURME (sensitivity ) HYRERE - # A @RS T AHES - ERUR(E N BB RER
BEALENIARES | o BT AE 0 B P 2 E B K b, i T H 25
- B RTE AR 5 - BB 2 B R B E AN B REILE T 2 E5 - 1
FETEINHHY 2014 4 Facebook/WhatsApp & & » BRI EGNAETRR
Facebook FEXARAL T » EFTSHERINVEGE TS (concentration of data) HEAIATSI
FHVEATREAARTIRE > WA A B T2 s - 1 AE R N B R ReE 1A
3 FH e -

B FTC 7£ 2007 4F Google/DoubleClick 45 & ZE 85 A 25 HH 7R i ik 3 5
JEGTTHRB AL BB ERIEESE - FTC f5Ht B RS S ETHE ERYE— H VTR
AIREIB SGHFI ST R TR - @B N BERE & » FTC GRNELIE
TR H AT S - BENERIRR RSN BB T 2 ES - FEaEE
HORHIOS R IR 240 B e TS 6 G 2RI - BRREVERIESS » (EieE—
HENBILMBEHETEEE » IR AR KRR B RS R T2 2 i
RERERE -

(Z) BER
LERSHERRE AT

(DR REAEF B ERW AR RE

5 (C-238/05, Asnef-Equifax, Servicios de Informacion sobre Solvencia y Crédito, SL v Asociacion de

Usuarios de Servicios Bancarios (2006).
66 « _any possible issues relating to the sensitivity of personal data are not, as such, a matter for
competition law,” id., para. 63.
87 Case No COMP/M.7217 — Facebook/WhatsApp, 3 October 2014, para.164.
88 Federal Trade Commission, Statement of Federal Trade Commission Concerning Google/DoubleClick,
FTC File No. 071-0170, 2-3 (F.T.C. Dec. 20, 2007). Google/DoubleClick 45& ZEzF4l M7 0] %6k
FEEE ~ PROEESE - 925 B TR (R B A 5 8) - S PRBEEE 109 Fh5%E
BefEE s > 52-57 (2020) -
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ERIFIARILRE N aathE " B EAL AR H 0 ) (Electronic Privacy Information
Center » @ EPIC ) F£XH 2007 E51¥f Google/DoubleClick 45&2ZE M FTC 2 HAVHE:ET
EO SRR AR SR M E N ARER] (B BRI T R TR R R A
SRR~ (RE (SIS R BR IR S e s FERSAL R B AR > g |
R ATEE B ROR BT R R T E B R -

PRI DA AHER ORI B ERE A8 05 BRATRE R e AL AR 540 Alfonso
Lamadrid Jz Sam Villiers 5545 o RARTRE il Z R _EMICGmRE(E i 4 S8 30 2t -
AU ETHARER S &7 A BRI S - BIECEIR SRV [F R - mdGRiE R
BiRIAR Ry YA, (law of everything) Jh—TaB4E R -

Q)T HEA FIE R A S5 Rk
BB MRt HOT S

Maureen K. Ohlhausen f7 Alexander P. Okuliar FsE#SEE M EEEAT — T HWY >
FRALESEFEUE T L3 i —E(F A ML R B S A (I R AR AR
HELA IS EERAIL — B AT - IR E R > 18T -
bRAITEEMER " B ZHRE

FHAf S B ER SR S EURL  SE KRR AL CReB AN A B R A ATy F 22
B - ERESAMHREENER  BE K EA SRR RN ETHE - HERALE
HELIEL > EEAREARAEREN  SEHIRERVNETSHRFELEZEE -
Cristina Caffarra ~ Gregory Crawford Kz Johnny Ryan f5H i B &R e FE
AR RN TRE P EEE N ER L -~ sHE REREPAEI > A2

% EPIC, “In the Matter of Google, Inc., and DoubleClick, Inc: Complaint and Request for Injunction,

Request for Investigation and for Other Relief before the Federal Trade Commission,” http://www.
epic.org/privacy/ftc/google/epic_complaint.pdf, last visited on date: 2022/5/14.
7 1d., para. 7.
" Id., paras. 56-59; James C. Cooper, “Antitrust & Privacy,” in: Joshua D. Wright & Douglas H.
Ginsburg (eds.), The Global Antitrust Institute Report on the Digital Economy, 1st ed., The Global
Antitrust Institute, 1190 (2020).
Alfonso Lamadrid & Sam Villiers, “Big Data, Privacy And Competition Law: Do Competition
Authorities Know How To Do It?” 1(1) CPI Antitrust Chronicle, 4 (2017).
73 Maureen K. Ohlhausen & Alexander P. Okuliar, supra note 59, at 150-151.

72



http://www/

16 A FE R HF T

TIRE TS ) ARSI N - AT R ALY AT SR R A R R A A A

HrZetg™ -
Patricia Lorenzo ~ Jorge Padilla }z Alejandro Requejo 75 &Ry o] EM A T E

1, BHEERHZESAEREIENEE S EREEZEE - H— - 55%
EAEENRG IS 5 - B AR RS - RIS R B TIrE
MR - ERZ — 2 P DEE N ERHE REHE FEHEERFEA
Bk BEAG TR R o A P Bt eibE & A E mE R - H=
R ETHAME BTSSR TSNE - EEUE BRI B E D T $ 05
LA o REERLE M RER - VAR MU s B E S R - AR
FHAS SR 2E(T By » R e AR R IR P S (P& -

G)PL TIHERER | MABRFEOTERE
afERREEREESR

MBS E o DL T EE L A OREEE AR A ELUEH 2 B
WA RRERTGNEETERHRREEHY - EELT G " IROE R
HEE  DIRAER TIHEREZE ) A FPUALENS - MRS H a3 -

Lina Khan 5 H 351 E & il 2 S BB A0 985y T B IEFAARE S )i S il f
ST o AE T LI - BUEEFED " MECRTTISATE ) tb— 7R
B > MR E 2 455 - M 1852k (Chicago School) =& ™JH
ZeE A, (consumer welfare) K#E - [ZEEEN AN E HHRERIGHERFES R -
JREI T E R | 2 HIET - A2 FI08 B AT UTE2)R (New Brandeis School )
fe I Z e IR H & (Rt B P A SR Rl P RUE I S AR - HAE SRR

™ Cristina Caffarra, Gregory Crawford & Johnny Ryan, “The Antitrust Orthodoxy is Blind to Real Data
Harms,” VoxEU (2021/4/22), https://voxeu.org/content/antitrust-orthodoxy-blind-real-data-harms, last
visited on date: 2022/5/12.

5 Patricia Lorenzo, Jorge Padilla & Alejandro Requejo, “Consumer Preferences for Personal Data
Protection in Social Networks: A Choice Modelling Exercise,” SSRN Working Paper, 2 (2020),
https://ssrn.com/abstract=3716206 or http://dx.doi.org/10.2139/ssrn.3716206, last visited on date:
2022/5/13.

"® Cristina Caffarra, Gregory Crawford & Johnny Ryan, supra note 74.

" Lina Khan, “The New Brandeis Movement: America’s Antimonopoly Debate,” 9(3) Journal of
European Competition Law & Practice, 131 (2018).
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A RSB E TS BATER B HEE" - EEYEE > HER
TREEBERTEEARRY T B S e E Y | (Investigation of Competition in Digital
Markets) » 7R & WP A G A GGAHE (B F Rt — EH AR - Bl a s ARk
s PR TR AR S BR L (E RS Bl T IR B — 5 IEEHIE R TSR ARY 5
JERE BRI S -
bR E R R EEM R RN Rt R i H e —

WS L MBEHEZ USRI ER EBRN " mEER ) (SRR
( element of quality-based competition ) » HIj#s 45477 (S E & 2 &L —E s =
ERAVERIEERZ T EMRSE , (product quality) HIRERREERNS » RIMEZTR
BV AT B BB SRS S Y TR - S5 AT R B RN RERE
G BEREERN TIHERKAZ | (element of non-price competition ) JILA{RZE - #5
F P Bt — RS - FRERERG DAL - Ml EsE o LIEE
WERBLE—HEY

BT T ERRR M E R EHEAS U 2 BT - ERERR TS I8
5 [0SR N S - —ERAFEENRER B8 N ERFOEEZ

53 o R S 3 B 5557 /)\4H ( Digital Competition Expert Panel ) 2019 L3845 T fi#
SHELrEE T BRSNS | (Unlocking digital competition: Report from the
Digital Competition Expert Panel ) - R[If5 &S B FAR RN/ NHAY H 23 A E
Z W AERDHEE(EANE R A ERBAL A S R A Z B R E R T B
B Z46tE - [FR Bt 2R E R BRE 15 ) B — 7% - 5ERA AIE dn
B (JHER) NEREMMABRELH -

8 Id. at 132.

™ United States Congress, House of Representative & Committee on the Judiciary, supra note 41, at 391.

8 Erika M. Douglas, “Monopolization Remedies and Data Privacy,” 24(2) Virginia Journal of Law and

Technology, 1, 25-26 (2020).
81 Geoffrey A. Manne & Ben Sperry, supra note 43, at 2; Salil K. Mehra, “Data Privacy and Antitrust in
Comparative Perspective,” 53 Cornell International Law Journal, 135 (2020).
Erika M. Douglas, supra note 5, at 654; Frank Pasquale, ‘“Privacy, Antitrust, and Power,” 20(4)
George Mason Law Review, 1009 (2013).

Maurice E. Stucke, supra note 46, at 285.

82

83

8 Digital Competition Expert Panel (UK), supra note 55, para. 1.128.
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(1)2016 548 ~ AR T B E RS

TR FRFF R Y % (Federal Cartel Office » T FCO ) [AI2RE0 R ERHRERAR
RE B S AN AN FAE AR RE - FCO Bl A &5 (Autoritéde la concurrence )
e sAmny " B ABIE R, (Competition Law and Data) 58 » (EHTEFR " B
(P AL R ORe& A FTRZER B AAFT AR - (BN e AR AR A E TR 2
AR SR R RS 2 oh ) ¥ T EERDE A RHME R E
mnECAR TS TEEREN TR - (A5 AR A RS R E TS R ECR R
FimEs, v
(2)2019 B ACCC B PERERKHRE

2017 4F 12 HRMEBUNIBER & Scott Morrison ZRFNHFE FOHBEZRY
( Australian Competition and Consumer Commission > [fl ACCC ) $1+¥fDI82Z5 4
A P B B N X 4ERCF 2 (digital content aggregation platforms ) * 5 F A
RIS PR T - TR B RS S R B S R T 5 2 T 72 AR
% o ACCC TERUZEE% » 12 2019 42 7 H3A " M 2R & R4, (Digital
Platforms Inquiry - Final Report ) » A&ttt/ ORaeERE H 23 TEiER - Wik
E— 2SR © IR E T -

ACCC FREHIRT B BRI SSEEN P2 RO &SRR T A EE 2R -
MAERESEACE F T DL T ZEM A, (zero monetary cost) J5= » HUHE# ¥

85 Autoritéde la concurrence (FR) & Federal Cartel Office (DE), Competition Law and Data, 23 (2016).

% Id. at 23-24.

T RIEIN ACCC FRfEE S » BN N AR 2 (6 R EIACF AN - e TR BSR4
ZAE R SR OB E IR P /R F PR R UL - Ast sl s H AR IR - ACCC
5 T R SEIAY R R 2 JRENATEENY T RTESERE  Ga RHBERY B NS R E RIS
o] B2 FlEFE Google News ~ Apple News K Flipboard ° Australian Competition and Consumer
Commission, Digital Platforms Inquiry - Final Report, 41 (2019).

% FEAZ BRI E AVZREK. Google ~ Facebook S5 14 5 5- 22 00 /8 [k U & i R 48 <2 (< 2%
F - SGAE 2021 4 2 e T R e B - 2 585 (205 ) (News Media and Digital Platforms
Mandatory Bargaining Code ) SFE2fE - IR ACCC #ih S & plc R BLgE R -
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SPERINBE UL R o B RNERA T A R LA TIBRA, (The
Privacy Act 1988) {HaHR(E NERIELE I FIELE FE5 sy X 20 - (HEREHIN
I E AR SR R R (75 AT REME S DRONGE: A b — P 2 4 P B
%0,

R E A A A FERREAL RS (privacy preferences ) LUK FEALPReE R K
o ERTEEH PR T B E B S E A B R A TR AVIEFIRERES -
I FERIERTATEE M E A& HER R R 2 #81% (informed choices) ° ZA[f & Al
B =R F 2 EE A EhR (% > BUAEEE(EAE 1) <M (bargaining power imbalances )
FEAETE (information asymmetries ) PUK P EELUIERE(G EHEHHE A E BTN
HZ ARES - BT PR AR AL R R o s

BRALMENE R OREE LA i U B TG EE - iR LR ERE Tt il
BB SIS R T SRR MR REREARR © s bl B ABRIREILE -
1% m e fsE F F S Al e B B S8 N ERHE S R YRR > TR BT (R %L
P22 FEAE B EAA R 2 355 F - SR TTI A BhE i S22 TR R R BB -

(3)2021 FHERF CMA H 1CO Bh&EET
a.2020 £ 7 H3EE CMA #i&

WEHFE TS S (Competition and Markets Authority » N CMA ) £ 2020
7 HFrsEAmn T 4 V=B B TSt (Online Platforms and Digital
Advertising Market Study Final Report) g S S s G e E S ms- L
2019 SRR i B TS FUEEE] 140 (R85 Hordt 80%(H H Google £ Facebook
MATE” « CMA 598 Google Fll Facebook A8 =5 | ML Bl S i B AE e it LA 1Y
T35S Be )T - DURORE B EARRE P2 0 A 3 Bl N B R A B 70 70 B P2 i

¥ B PR A RS AR ACCC EF 2R - BUNAEACIZT % 2,500 B A - & A 4YA 1,920
B AfEH Google #=R75 ~ 1,760 #& A#IE YouTube SFEEH ~ 1,730 # A{#FH Facebook - ifi
A 1,120 & A {# A Instagrame Australian Competition and Consumer Commission, supra note 87, at 6,
65,77.

% Id. at 374-375.

' Id. at 374, 382.

2 Id. at 374, 454-455.

% Competition and Markets Authority, Online Platforms and Digital Advertising Market Study Final

Report, paras. 9 & 16 (2020).
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Hh o FEIRFEREHERA Z BRI T MBS BIVER S SR S
SRR o

CMA H5EHEH T AFRAVEEEBEE S (limited choice and competition ) H#FZEEL A (]
fOEPERIE AR ERIIER TR W B A RE RSB 2 I R TRz E
Ry (takeitorleave it) Hu4F « WA S » Mh—ARNU SRS HOVH A SEEZHR
H AR ™ - SRR R ERTOOE N TR S AR > R
B A E A R I B A SE P U B « (E s i M B 1T R A
& & Halii# (Return on Investment, ROD) HYEER T » AIREEEFE2iE = 4drs S E A
MR SITHEIRE (BET) ANERR S B S fIRgrIER - REREE
T I

CMA EIEFERFE  HEE RS AIYE N BRI A FH A AR AA R
RS R AV BE A T 8 5 B 0 CMA ESEEHEE) T HEEEH TN
( pro-competition regulatory regime ) > DAHAEHE H AR BB 5 A i B 25 18 A1y 1=
TPEREE (TR -
b.2021 4£ 5 § CMA 2 ICO Bh&58H

& 2020 FHrbEdan s P BRALRE D BT - 2B CMA 7£ 2021 4 5 H
HE— L B R AL R LB R © ENE B A ZE (Information Commissioner’s
Office » f# ICO ) #&4nlki&#EEHH ( Competition and Data Protection in Digital Markets:
A Joint Statement between the CMA and the ICO) *° » SJ3m R eRBH T ST | Bl T[E
FLPRAE | W EAE & AL TS T~ Z R -

CMA B ICO f5H H B % AR R e B S R i 5 - ME s Lop #2880
B BRHaET (service design ) Pre€HEE ([ AFERL 5 B AiIHE H RNV aRETT
2 {F s (B i P iR R A - FECHINE e e BRIV BSoR /B8 - B 2 IR
AT CMA L ICO $1$f35: 5+ B FE AL Tral 2 [ RR AR Y AL [E TR - FOF -

% Id., para. 13.

93 1d., paras. 73, 107.

% CMA & ICO, “Competition and Data Protection in Digital Markets: A Joint Statement between the
CMA and the ICO,” ICO (2021/5/19), https://ico.org.uk/media/about-the-ico/documents/2619797/
cma-ico-public-statement-20210518.pdf, last visited on date: 2021/12/15.

7 1d., para. 4.
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1~ BFE(EABRHE NATHERASE - i AR T R

2 - P YBR[ THERE ) (synergies)

3~ g BT SR AL R B TERANE & (R DUR e AR L 2 ] AT RE L ER Y BR

BiIf% > AETT N SRR -

CMA H1 ICO f5 B MR AR RE S B 1Y B IR - fE T T e
HILRM - B CMA Bl ICO WiA[EE I — R - HR R A SRR EE
REEEMEIRAY " HEER ) o At R EREE ERE R BT
SRIEES - HARRARIRET AR - EE A AT T o R SR (R
%2 MEE LSRR AT E e -

B & HATEM - CMA Bl ICO R (Ret oL RB i SOB AV - &Y H
TERE i — B A4 - HEEN S B PME 5 ] ER R E B e Ry R R
chELFESRA LR AL GE(E A rI A %R B B &R - CMA B 1CO 58 R rﬁﬁﬁﬁﬁ
el | (user choice and control) '~ T BHREA AR BAfEEE | (clear regulation and
standards ) "MDIK TEORIEENE T-FERS G | (data-related interventions) ' v WS {Ei
TRMRH R SER » So—HH > B SE EERVEE BB o R S AR AR
IR ST > BN SEH A P (R DA R B AR E 2 Al

% Id., paras. 8-9, 12-15, 85.

% Id., paras. 47, 49, 84.

190" 74, paras. 88, 106.

11 14, para. 47.

192 14, para. 49.

1% Jd., paras. 50-59.

194 14, paras. 60-63.

195 14, paras. 64-67.

1% 1d., para. 105. Sy smE e B A RARTIL T SEE P BLREAL Ch T BT B b
HIETEZ WIMEREE - (B E TR - BEBHEE LR KRR (E AR E R At EE
EHER{EEE > Proskauer Rose LLP, “Competition and Data Protection in Digital Markets: UK’s
CMA-ICO Joint Statement on Competition and Data Protection Law,” National Law Review

(2021/5/26), https://www.natlawreview.com/article/competition-and-data-protection-digital-markets-

uk-s-cma-ico-joint-statement, last visited on date: 2021/12/15.


https://www.natlawreview.com/article/competition-and-data-protection-digital-markets-

N
Y|

22

D%

N

(4B FTC K EIARA B

FTC £ Google/DoubleClick 42854 B fEt FHUATE G A B —EFH R
&% BT FTC ZE& Pamela Jones Harbour {fH R[5 fE h IR & e -
Harbour f5 7% 8 3 A WIS SUE - DL EESEAE S 1R PR 2E A= HYERS MEES 34 » Google
1 DoubleClick [ V4 G i s B4R FRE TS Rl B — 51T A M ME
s AT R B E LR B AN E AN E BB ST AR -

Harbour 535 FTC it ELFHY AL - (EH A5 [E0G B s P B S B & IR A ST
IR G OiEA 28 STEARE R HIRAVEIE GO (data mergers) %/ » Harbour
EEH R EE A FTC fPHEERESHE T - MG REREE A BIR T
7' - Google B DoubleClick HY4EHET #6582 BFLMIRE - LA ELH TR
REEEFTAFIZRI G AN ZE - EMA O = B AR FRE T 5% 5

(cognizable ) HYH - A HGREALRIRELY Bigs Pk L HT 2 —Hp' 0 -

EEELEEN G AT 2019 G445 B ESRE N A e BT SEIRE - FilE
HHEM BB NSNS AL 5 A B N Et SRR EmEE - ks
PSR BN E M 2 — » FEHORER R IS BB SR RN R AR 2

111
o

(=) BRWABRSEIITIREZ B

LSRR ERBEAERTE A - W RalmREms TR & EE

TEFRHI R T B s im ol A > E 2P ER(EE " MHRBE TS | (relevant market )
HIFTE > MRS S PR B E K A s L B AR S 2 AR RE TS > R R AT B F%

107 Dissenting Statement of Commissioner Pamela Jones Harbour, Google/DoubleClick, FTC File No.
071-0170 (Dec. 20, 2007).

"% Id. at 4.

' 1d. at 9.

"0 1d. at 10.

"1 U.S. Department of Justice, “Assistant Attorney General Makan Delrahim Delivers Remarks for the
Antitrust New Frontiers Conference,” Department of Justice (2019/7/29), https://www.justice.gov/

opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-antitrust-new-frontiers, last
visited on date: 2021/11/6.
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PR T T HEVEEEZAER TS 2 i 8 (Sicifin) » DIRHATRZES L
HIHBA TS T A IR ~ FHBESEHHE 2 BUR - MAHR S HYEE £ 2 A% B
JE L BRI AR SR EL 4SO » TRBNPTEE VSRR > — M S %ES " FF
EE T | (relevant product market ) B 55 2 #3735 |(relevant geographic market )
T IHTEREAE T -

FEEERFEFEE L EAR " HEEANER ) GIFEm2f] 5w
B = KA A5 P8 At (credit scoring firm ) 'S {FAE AR 2 k1Y Fair Isaac
Corp. v. Experian Information Solutions, Inc.'>—Z& » 335 B E R AR E RIS £
BEAEAZR P AR B EEAERSUE R "M, (data as a commercial good )
Mo AR TS FUE R B B S NS A D A R S AR E i B
FORFTE RIS TEAEE" » RMEE A ERHE RESRE - S eamEEhiA
SHIRGEE EE AT M - SR treg i m Y RAAYARTAE - B EBAHER R B
FRIR AL BB FUE BTS20 - S AEREMBI TS - RS R iR
AL — AR HE R Z EhSAREE 28 -

7 > [RALOREEZ B EAR B R IR AR HIE BUR S 8 3T
P& Bada IR T A E RS B AE 2, (Personal Information Management
System » % PIMS ) E{TAMED: - BXEERF PIMS EF Ry nlBhas Bkl EE A E BAR
BB PR A B2 B R R B 2 R SRS S 4E BB Z(ecosystem ) [HJERF PIMS

N2 28 5 = Al (S I 45 444# 55 71 B TransUnion ~ Experian J7 Equifax o

"3 Fair Isaac Corp. v. Experian Information Solutions, Inc., 645 F. Supp. 2d 734 (D. Minn. 2009).

14 Maureen K. Ohlhausen & Alexander P. Okuliar, supra note 59, at 145.

" B M 5 IR (Hypothetical Monopolist Test, HMT ) (i Fffy SSNIP SRl & 5 LA 2
BomE i R ERIMHRATS - MR EE BRI EVESE - Rl R B I E T HERSE R
FEEF TR MY > H5 b EiRERE 2 IR R E IR SSNDQ JAH] -
J. Gregory Sidak & David J. Teece, “Dynamic Competition in Antitrust Law,” 5(4) Journal of
Competition Law & Economics, 610 (2009).

"¢ Furopean Data Protection Supervisor, Opinion 9/2016 EDPS Opinion on Personal Information
Management Systems, 3 (2016).
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2R ERERAAFRZHETRA R ZE

BEREUE EITEAA M B AL - A Z i ERBAAI T EN R T ERS ) WA
PRSI HIETEAE - B A& ERHE Rt R SRS A PTEE NERE &
REEEE @ e TR EAERAERE ) ZEEESE - Ak THEEHRENL
PREERY EERAR I DA B R R R AL AT AV E ] - PSR ERIARESD - P E B9k
EFEARELZT - FERARY B SR BAS S i (B (B DR FH = T e B 2 s ek i 72
E

R EEE4HE, (Organisation for Economic Cooperation and Development »
N# OECD) YESHIEER (Bdg) #y A (taxonomy) ViSRRI &
FHEEREE - ROt R TE S R TEANERBEEEA SR, PUk T B
ﬁﬁ(figﬂﬁiﬁ%ﬁf@i‘éﬂj (R RERTAT@ Y By T P A RO R SR AR R

° BERRRL MEANERITS - HefE A E M SR R A AT A B8 - TR

NERMREILEFTEE #2516 Z 8 77 Bl N BRI EBIEE N BRI - A2 (&4
B JHEE - OECD {5 yEELL LI E ) =\t 8 T B M E R LB P E R 2
ERsEmE™ - FERA B IR RS « B GRS AR T KRR
E N ERHE UERINZR A AT F o4 - ZBYE KRB 555 [350E E 2 F6k -

" Id. at 12.

NP ST B 2022 4F 2 AN T B LR RBORA KE (UIFE) PR TR
FLPSIARY 2 T B E B - DR BERA ORIy B B AR S B A E P = E R R A m 2=
B BERA T EIE A TR SUE H—(EE L TRERLORE RS o HAERE T - WL R
é%é‘%ﬁ%ﬁ%iﬁfi%ﬁﬁﬁﬁiﬁl%ﬁﬁﬁW%ﬂx PSR E SRR AR ek, - PR
GFZEw s T &R e A RE (WF) 0 126 (2022) - https:/www.ftc.gov.tw/upload/
2b6494¢2-72ba-429b-80a5-aec47005dcfl.pdf > F{&FIE HHH  2022/4/22. -

Andrew J. Heimert, Privacy Policies and Competition Law, Asian Competition Forum, 2-3 (2018).
BERLEEMHERAGH S - Heimert [EHRF5HECE RN BHEBENE NERIREEHRIBOR - &
SRR LR ER - EE N ERHER R A D R A=y E(E -

OECD, “Measuring the Economic Value of Data and Data Flows: A Business Perspective,” 297
OECD Digital Economy Papers, 19 (2020).

! Id. at 20.
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3RAMERIFER (E) RERZHEERE

() BB AT AR B A RH B
EER R IRE RS RSO3 F P I - RBATRGR R T IEEREFRE

(element of non-price competition ) LT E » Katharine Kemp 255675 58 5 /X HiHBH
M BALZ ES - WA BHWHEEFTZIEFANF SR EE - AF " B (ER
RE G BRAE TS EA N BN B AL - I BF EE KR
SRR R R RN E RN (BRLRE) P Ta™ -
¥JHt > James C. Cooper 5 & HIFTHEEHVERE - EERBFEAE R FA AR
SENVETER EE ARG - HEGHF T ERRSEE DR & RAAME Fdn
BERNEN ARSI - HARREE LUK LT 4 5 Ryl >
Q)HIET R R
a. 2 EHAIHERER Z BRECR

FHER B [ A LAVTEIE - #lEmE R ZNVRAA T LG - FIE
(R EZE P HE PR TE RS G AV E 28 - RIS eI o] 2 k'™ - B RRALIE
Ry B AT F AT - o] BT S A I B R RN R S e BB 5
TREERE A2 2 i - STRERBFRRWIESHHIRS - EBEDEAS K FTC £
2010 FAL[E AR T /K P4E SR EA] ,  (Horizontal Merger Guidelines ) {88845 H

" m R LAY TS BN RN R P E AN IR B FHER R R
EUFRRE SR E R~ AR - FRESR DS, 1 -

122 Katharine Kemp, supra note 62, at 666; Stigler Center & the University of Chicago, Stigler
Committee on Digital Platforms: Final Report, 31 (2019).

123 James C. Cooper, supra note 71, at 1222.

124 Andrew J. Heimert, supra note 119, at 3.

125 Enhanced market power can also be manifested in non-price terms and conditions that adversely
affect customers, including reduced product quality, reduced product variety, reduced service, or
diminished innovation. U.S. Department of Justice and the Federal Trade Commission, Horizontal

Merger Guidelines, Sec. 1.
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b R EHEFZE 2 FIRY TERBIRRE o 1ERaPALERE

s Wl Salil K. Mehra &z Katharine Kemp /R AR A HMEEHE B EBHER HZE T
B2 0T R B RE(EAS Z S H B R B 1y At SV 2 i ) B R 2 - Al
HEAFTHRALAR 75 > f/E ' - Erika M. Douglas #—25 ¥ SR EFEFAFRE Ry st ENE »
5 TR b e S S (T 2 B AL 2 Y RS 7 TR EERIFER RL P AR R E
LN EL AT 2 F1J25 > DART %~ FEIFIELBIRA % (proportionality ) #E{TRE(E" -

c HAHFRS EEIR

TER TR BB ALARE 4 ATEs - RBRLA AP S ATES » LT IR G T
{9 TR b B B (competition first) SE4E - FFHERL(HAERHE
SER R B RUAEER, > FI B S R A R B R
T I AR SRR E (T BTSRRI S S R E A
BB S B P EE TR BRI B A BB LA
PRI - ' -

ST BRI T S T AR ATIE & R TR
S AR B B - THIRE A0 B RSB - 0 R PR A SRS
SEERB LA TR » IR OB R R - JETi R N i - T8
HRBER S AR TR T LRI TSI A SR TEE
WULHIBR LIRS - SET - R Ases PR R R TR T 4
S £ RHIVE AL » TR TR S A E Y -

(EO) /N

126 Katharine Kemp, supra note 62, at 665; Salil K. Mehra, supra note 81, at 136.

127 Erika M. Douglas, supra note 80, at 84.

128 =241 hiQ Labs, Inc. v. LinkedIn Corp.—2E5 » &5 L3I £ R735 T LinkedIn B fEH S ¥HAYZ -
HIE S8 N &R R E = A EALFIZS > {2 LinkedIn $fILANESRAE T /D8 | essHE
7% o BAGEBGRE RN 4 LinkedIn P2 EAYERIZATRALME - AHRAFZE05F 2 LU hiQ
P HEEFS 2 FZ5 - hiQ Labs, Inc. v. LinkedIn Corp., 938 F.3d 985, 994-95 (9th Cir. 2019).

129 Erika M. Douglas, supra note 5, at 679-680.

%0 Id. at 680-681.

Pl Id. at 682.
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REARENE B ATRTE 2 RAMYAENER T B ) Z T RENH EA BT
AFERE S R 3~ BLTIREREZER ) SIABF AN - B DUIRER N RER RS
HWE > SR - B RN R P Ay S e AR AT AR

AIRATA A K AL ERE A B i > E A Rogi - WREH B E &R (F2
FLReE ) ARINVESEEEE B ZESTEEF - AN & 2 HAE TR A RS
Z NN o DHEE(E NERHE RS - MRS A G ARG E E S A
Blo ORe i (A ALY A TR R - R n] R0 s SR R AL B T e Ry R
5Pl ZIHAEWEMHB TSR > RS ER R mEGZ 'R —RE -
R RIEER (WH) RERZAMHE N - e fE & p st sk A H A
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FEARHMIFER N RIS - A DI RALFT A 15 % B g ST 2
Z TEEBIRAA ) 15 Rt Al iEe 2 -

PO ~ BRFAASE T HIE 2 BRI B R
(—) HEEKZ FTREm BT
LIEEREE (BRI ATRPRIR)

(AR RIS T E RS

132 James C. Cooper, supra note 71, at 1189.
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EEE = E7AE Standard Oil Co. of New Jersey v. United State —Z&' ¥ it T
"GEEMEFAN ; (Rule of Reason) - $H¥§{kE% (Sherman Act) Zi[ » HHFH
FAT Ry A BRGSO SR IR B B [EIN HL P A AR A & a AR B e Pl
R ZABREF AR AEGHEIT R MEZ  WASEEMREENTRZUR » B rE
H IR AR SRS TR BN IR

BN GEFER - EHEERAERREEAEMAE (DU 1 RIS 2 T
(] i 5 4R B R S R T B WIP 818 - WS IR s I H R 2 IR
WEPT R R T REZEHEH ) (business justification) {ERsbikt o AIRHE S AISEHA
SEIRESEEE T - ALERE Y SR E SR AR A R
QR RET DR AIEEREEE - MAEE

s TH AT hiQ Labs, Inc.ZELUK Tile #5/F Apple ZREE BB B2 B - BAZAN
AR TP ISR ) R R st - 4F TIRE R, AR T
B REE Z BRAETRE 7S SRR AL PRAE(F R SO F+ IREHIET YA | sk, - ¥
I BB ER S SRR E B EE R -

R o i T 250 Rt P BURAL PReE R WA & - B AN 280G f Bl HI s
FAERTATREM: - Somhal [Fl F R AL R A A I RE MV R S RIS - HITER]
REN S SRR E M LURIE ] SRR RV BR IR HE B 2 T M B ERA] > (TR L PraE m]
SR S R T AT B A SR

(B REAVRAE 2021 47 9 FAERLH Epic Games v. Apple Inc. ZE#]3" > Apple
sl MR T B2FEEHE  (Fortnite) ##EK App Mi%& %] Epic Games fZaHZE & HAT Rk

133 Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911).

134 James T. Halverson & Brian J. Telpner (Steptoe & Johnson LLP), “Making Sense of Sherman Act
Section 2 in the High-Tech Economy,” 15, https:/www.steptoe.com/images/content/1/9/v1/194/
25.pdf; last visited on date: 2021/11/14.

135 United States v. Microsoft Corp., 253 F.3d 34, 58 (D.C. Cir. 2001); LePage's Inc. v. 3M, 324 F.3d

141, 152 (3d Cir. 2003).

Erika M. Douglas, supra note 5, at 667.

L

138 17

13 Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR (N.D. Cal. Sep. 10, 2021).
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sy —" e (AR SEEE Yvonne Gonzalez Rogers 3% Apple i0S Store $1 147
FEITT App KL ATERIRFTE VIR AV RO A5 - HEIRFI[E] Apple
EfalR fAE L = fREEE Apple HYBEFHESS - Apple FTERITHY A T3 & (human review )
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. 142
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2JBIEREHE (BiFFIZm AR R )

(WPATTR: M RRRALER ) (EREESFE L " RRIEHHE

TR RO BLE A PReE W & < [HAY 7 FEL O BRE (R OREREARE . T - BIPRAHER K
R AR PT (ERTFT R e T B A T ASIERETE o (antitrust remedies) {E ffi#R T
ZE o SEAsEFIEERFE A P E R HER (access) BCEKMEITHIER » DULIE Ry
PRI AERR B A T o TS ARSI R AT - BTk
HEERRIE o VA L. TR ERSIEFENE , (behavioral remedies) '~ SLFFEIRE T

140 514 1852 % Epic Games A BA EAF Apple i0S Store _FZRA#E, App » H90E(H F Apple $2{it

HIfTER ] > FIEF Apple AT ZRAHHEL 30%ULA » BZESH R BORTHE, " BRI |

ZEgt o (HERGLMEIE T B #E (T - 8 Apple JFARI(JTEREMH - Apple ZBRATHEHER

e EEZETL]fE App B i0S Store 2% » Epic Games JjigB[I¥} Apple $2#E 5 BEENFTEA - Apple Rtk

77~ Epic Games = 2 K2 & 2 [R] YL -

PTETHEETIE TS - Apple SETRL =THIEERERE D - &6 © 22 miEAE:SF (intrabrand

competition ) BA{RIER BN AR E - MTHAT HRAE MRS - MIESG8RE -

142 Epic Games, Inc. v. Apple Inc., No. 4:20-cv-05640-YGR (N.D. Cal. Sep. 10, 2021).

143 OECD, Consumer Data Rights and Competition - Background note, DAF/COMP(2020)1, Directorate
for Financial and Enterprise Affairs Competition Committee, para. 78 (2020); Federal Trade

14

Commission, US Federal Trade Commission Hearing on Competition and Consumer Protection in

the 21st Century, 96-97, 128-29 (2018); Digital Competition Expert Panel (UK), supra note 55, para.
2.81.

M B TE R TR R R UAKER o BB IEAEHE Ty T 4EHEME L (structural )
B2 T{T Ryl (behavioral) RIAKHAY - &EIETHIE EFE TS £ E TR LIS R T 4S5 =X -
TRPT ATRE PR 2 S8 ROR 5 AT Ry ARG IEE T - ALRIENE R BT R 2B R TR
DR BRI R RSP RS FREE Z RE TR - SER - BifE - T TEaRES
fiti o BIREZ —THIDREME B R EEIRRE - PR B ET] > 5B 21 B 1 > 5-6 (2013) -
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FEHCPEF PRI TR MY - SSAM BTSRRI N E L TR
¥t (dataaggregation) f5JF » R AR AT IAEEERUE Z R, - ST HE AR RET
PELBERTHT - iMsRHERIHES (mandated data sharing) SGABIHYARAATTE S HIREGE
s bR R -

EEEERECA ST RSO R BERE AT A Z BRI B E &R Z
Bl > FE40 United States v. Microsofi Corp.—Z&H » JABEZ RS~ FIEAFHIE FREE(
/v ( Application Programming Interface, AP1) BEREZRNY - i FTC £} b g i
eRREE I REE Intel ZERRAVRIAE AT - tEHE Intel IREVVARSEEES R /o (chip
interfaces ) gtk ™ o MR RHEERTG - 2 F BRI ET R TIEEA
Bl o Yafit Lev-Aretz § Katherine J. Strandburg 5535 H & ${ir E=mi Fix 0 TR
HEBRAERI - H 5 EEE ROEG S BRI TREIERE I ~ DIsRhHsEst
BRTAWET S EZEF > ERAFERARAFPEEZ T - EE AR ERH
B % 8 LA AR R A R E Bl ™ -

QItE— Az B R

BRFHEIEER SRR ERIRERE EEE L SE  SRITHFEE
B ~ #EFHEEZE 2 17 RyKes (behavioral commitments ) fig R REREEG K £ J7 K
FralE R et i B 205 M - FREVHRAF SR (- AT - TR B SR8 1L
HETHEE o IbAh > SBIEHEHE AT TIEEE  (asymmetry) AVBSEAEER > $FEE
145 1 B Y BT A& R - 1E MBI I A B EHEA TS 5 HERALER
el - EamaefE T B A AV EIECE A S EEEEEIVENE - (EimEE
DA AR R B AL it AR AV T 5588 (market failures) RIRE" -

%5 Erika M. Douglas, supra note 5, at 654, 668.

" Yafit Lev-Aretz & Katherine J. Strandburg, “Privacy Regulation and Innovation Policy,” 22 Yale
Journal of Law and Technology, 315-316 (2020).

47 United States v. Microsoft Corp., 253 F.3d 34, 46 (D.C. Cir. 2001).

18 Intel Corp., 150 F.T.C. 420, 455-484 (2010).

W sEts RN - EEARSL S B ESE GRS ) SIS R AR

G S EfFER 5 ZE » Erika M. Douglas, supra note 80, at 80-86.

Marco Botta & Klaus Wiedemann, supra note 57, at 445.

BUId. at 445-446.
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TR EGETRRENE - ZEFLIRAE R T AR R AEHN S - G2 TR
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BE—(EFIEGLET (profitable design ) FffEEE 2 (E{H - FHE Bk AR a0 sy
¥ BRI EHMERTTZE » 5EUI5RHI 8 (compelled interoperability ) ~ £ 1 38
FAT Ryt SR BRI A 185

JLE] CMA J2 ICO 75H 2021 4 6 A#AmABH G HP RS IR T EA KR
Fi, (access to personal data) FSHREAYRE TEFE i o] fE i i T A R AL A 2 IRV SR
BRI T AT RE AR ) I ARG IERE i FE o LR O R
EEANERHRETIDE - CMA K ICO SaHsigI A LB T IS, - M=

ERIFTFRAVEMREA (marginal cost) SFHE FARK » KL GEAVE R LIRS
BEEHIER > WESHRRa e chz2s"™ - ZRIM BRI A 5 i s Ak Bl
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B EE B @RS 355024 (Digital Markets Act » Nl DMA ) £ " 7.
H/ACHH#RAE | (interoperability) 49 RREIEHENE"" » FotElRER i HisBHI A i - o
ERERSFFIA (gatekeepers ) JERECRIS P GRIE T RaFARBs I At BERG I LA B2
Bt B S 2405 SRR i 317 T T 0T P 2 o B e B B AT R A L R
Bjorn Lundqvist 7 DMA ffHEl& ESRIFE Y T (FSE £% ~ MRS UGS | SRS

32 Herbert Hovenkamp, “Identifying the Market In the Facebook Antitrust Case,” ProMarket
(2021/4/27), https://promarket.org/2021/04/27/cluster-market-ftc-facebook-antitrust-case/, last visited
on date: 2021/11/20.

153 1y

134 CMA & ICO, supra note 49, para. 73.

155 Id., para. 71.

156 I4., para. 72.

57 14, paras. 73, 75.

'*¥ DMA Recital 55.

159 DMA Art. 6(7) .
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FR R I R DRRL PRt b Ry SL B B b > — 2 -

(Z) BAMREEEERFCHIEEFE "JEEmiE) Bk ?

LB B e B

(DI ARRTAPRE 2 o R
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10 Bj6rn Lundqvist, “The Proposed Digital Markets Act and Access to Data: A Revolution, or Not?” 52
International Review of Intellectual Property and Competition Law, 240-41 (2021); Cristina Caffarra,

Gregory Crawford & Johnny Ryan, supra note 74.

161 Rebecca Haw Allensworth, “Antitrust’s High-Tech Exceptionalism,” 130 Yale Law Journal Forum,
589-590 (2021).

162 pamela Jones Harbour & Tara Isa Koslov, “Section 2 in a Web 2.0 World: An Expanded Vision of
Relevant Product Markets,” 76(3) Antitrust Law Journal, 785 (2010); D. Daniel Sokol & Roisin
Comerford, “Antitrust and Regulating Big Data,” 23(5) George Mason Law Review, 1144-1145
(2016).
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184 Uzair Ghani, “Tile CEO Welcomes Competition from Apple with AirTag, But Believes it Needs to be

Fair,” Wcceftech (2021/5/4), https://wccftech.com/tile-ceo-welcomes-competition-from-apple-with-

airtag-but-believes-it-needs-to-be-fair/, last visited on date: 2021/11/16.

165 b (IS5 = J7 MET Find My Ij85 » Apple B#§44 B Find My Certification Asst FYFEFITEZ » ififE

Apple FAIREIXMEM Find My Z fI418EH) 5 {TEERLR VanMoof & & H ZERLRS Belkin 5 -

Sarah Perez, “Tile bashes Apple’s new AirTag as unfair competition,” TechCrunch (2021/4/21),

https://techcrunch.com/2021/04/20/tile-bashes-apples-new-airtag-as-unfair-competition/, last visited

on date: 2021/11/16.

Scott Ikeda, “Apple Facing Another Antitrust Complaint Over New App Tracking Transparency

Framework,” CPO Magazine (2021/5/3), https://www.cpomagazine.com/data-privacy/apple-facing-

another-antitrust-complaint-over-new-app-tracking-transparency-framework/, last visited on date:
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Legal Study on the Interaction and Boundary between

Competition Law and Privacy Law

Kuo, Jung-Chin *

Abstract

In the digital economy, the flow of data facilitates competition among goods and
services. The sharp increase in user privacy infringement has aroused the attention of those
engaged in the enactment of personal data protection legislation. The proliferation of data
privacy laws has in turn begun to impact the flow of data and has brought about a myriad
of new interactions between the data privacy and antitrust law. When the data privacy law
clashed at the margins with the antitrust law, both practical insights and theoretical
discussions as to whether the competition analysis framework should take into account
data privacy were both initially quite negative in the early stages. However, in recent years,
major countries have affirmed that competition enforcement should consider the impact of
data privacy since, among relevant theories, privacy as an ‘“element of non-price
competition” and as a dimension of quality has become increasingly popular. In order to
resolve the possible ambiguity of privacy as a quality factor in competition analysis, in
addition to past experiences of evaluating other non-price factors, scholars have also
suggested that the proportionality between harm and benefit can be used as the evaluation
standard. There are three related issues that should be considered regarding the interaction
between data privacy and competition law, namely, (1) the possible handling mechanism
after interest measurement; (2) the existence of “non-complementarity” between privacy
protection and competition promotion or not; and (3) how to establish a coordination and
cooperation mechanism between relevant regulatory authorities. On the last issue, a useful
reference is the Digital Regulatory Cooperation Forum promoted by the United Kingdom.
On the other hand, major countries are also considering the completeness of the domestic
personal data protection law and the need to amend the law in order to avoid the so-called

“competition first” perspective in practice. Finally, this paper compares the possible
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* Doctor of Philosophy in Law, National Taipei University; Assistant Professor, Institute of Financial &

Economic Law, Southern Taiwan University of Science & Technology.



RIS A SRR B BT 2 W 55

problems faced as a result of the current situation in Taiwan and puts forward suggestions

for future development from the perspectives of competition and data privacy protection.

Keywords: Privacy Protection, Privacy Law, Competition Law, Quality, Element of
Non-price Competition, Digital Regulatory Cooperation Forum, Regulatory
Adjustment.
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